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TO THE 
MERCHANTS and TRADESMEN. 
' GENTLEMEN, 
THE Law of Impriſonment for Debt af. 


fecting the Commercial Part of the 
Community more generally than any other; 


and the Benefit of Trade being a principal 


object of the ſubſequent Thoughts and Pro- 
poſitions for regulating it; the Writer felt 
- himſelf called upon to addreſs them to you, 
and to ſeek your ſanction of them. 


Ir the importance of the ſubject be con- 
ſidered, as it reſpects the ſecurity it ſhould 
afford to Credit and Private Property, and 
the vaſt number of perſons ſhut up in pri- 
ſons, of whom there are many hundreds 
which Revolutions in Trade have made vic- 
tims to it, it ſeems to demand the moſt ſeri- 
ous attention. 
TI AE is too much burthened, even 
where it is the moſt ſucceſsful, not to require 
the exertions of Law neceſſary to guard againſt 
boſſes and impoſitions to be made as eaſy as 
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 poſhible; and the Writer pergeives no gr ound 
or neceſſity whatever, why the purſuit of a 
man in priſon, either to force a ſurrender .of 
his property, or obtain puniſhment for the 
Abuſe of Credit, ſhould be ſubject to the 
forms of a law-ſuit. It is certain no good 
ever enſued from it to Tradeſmen or Cres 
dit; but, on the contrary, that the expence N 
of fach a ſuit, and its delay, are very injuri- 
ous, and render the preſent ſyſtem almoſt a 
nullity : and at the idea, that a mari who has 
been unfortunate in his honeſt dealings, and 
committed no crime, ſhould be liable to pet- 
petual impriſonment, Juſtice, Humanity, and 
Common Senſe, ſtartle and rebel! 


On theſe grounds, and on the Writer's ex- 
perience of the defectiveneſs of the preſent f 
practice, he has drawn out the Thoughts ant 
Propoſitions fubjoined ; and the Improve- 
ment of Commercial Affairs being a chief 
end in the views of Miniſtry, it ſeems to be 
a happy conjuncture for ſeeking the reforma- 
tion of a ſubject, in which the Trade and 
Credit of the Countr vs and the belt intereſts 
of human nature, are eminently concerned. 
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NEW, CANDID, AND PRACTICAL, 
T H © UV 6 Se T2 
ON THE LAW OF 


IMPRISONMENT for DEBT, Se. 


| T HE objects which the Law of Impriſonment 
for Debt ſeems to have in view, are the De- 
fence of Credit, and a Security to private Proper- 
ty. Theſe objects are of ſuch importance to the 
trade and general commerce of the kingdom, and 
each man's particular intereſt, that if the preſent 
ſyſtem, or the practice of it, hath effected them, 
it muſt be admitted that the Legiſlature cannot 
be too cautious in making an alteration, Much 
doubt, however, long fince aroſe in the writer's 
mind, from his profeſſional experience, whether 
this law, lodged, as it now is, wholly in the hands 
of the individual, to be taken up or not at his 
pleaſure, and governed. by his own advantage, 
did really anſwer theſe great ends. Indeed he has 
, no 
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no difficulty in ſtating his opinion to be, that it 
does not. Nor, as he apprehends, will the rea- 


der's aſſent to his opinion be much ſuſpended, 
when he further knows, that the very * grounds 
and end of every action, on which a Debtor is to 


be arreſted and impriſoned, are conceived to the 
ſingle purpoſe of recorering a DeBT; and that the 
proceedings upon it are attended with ſuch heavy 


expence and delay, as often to deter the Creditor 


from the purſuit. Hence it is notorious, in ex- 


| perience, that when a known Rogue or Swindler | 


is arreſted, it is little more than an experiment; 


and the Creditor, knowing the wretched being he 


has to deal with, and the great charge that will 
attend keeping him in gaol, often chuſes to take a 


miſerable compoſition of his debt, or let him 


wholly eſcape, rather than go the neceſſary length 
to obtain a puniſhment of the fraud or impo- 


ſition he has wrought upon him. Taus the 


wound that has been given to credit is overlooked, 


and an encouragement is, in effect, ſhewn to theſe 


kind of depredations, as well as to diſſipation and 
vice, and all the evils conſequential of them to ſo- 
ciety. But when an unfortunate, but honeſt man, 


who, through loſſes, is unable to pay all his 


creditors their demands, is arreſted, this cre- 
The Affidavit of Debt and Judgment. 
7” ade 


— 


ditor will often be found ſo pertinacious and mer- 
clleſs, that if the debtor will not prefer him to the 


reſt; that is, if he will not pay him the whole of 


his debt and charges, and ſo compel him to do an 


unjuſt thing to the others, though the man is 
willing to divide his ALL amongſt them; he will 


not only ſend him to gaol, but Keep him there— 


regardleſs of the expence to himſelf, the waſte of 
the property, and the deſtruction of the "ne man 


* 


and his family. 


N ST enki os It hath been inſiſted on, that 
the Law of Impriſonment for Debt is of the na- 


fure of a ſecurity, and a pledge of legiſlative Faith 


to the Public in defence of Credit and private Pro- 
perty. If this be true, on the theory of the law, the 
two preceding caſes, of which there are numerous 
Inſtances every day, prove to demonſtration, that 
it is inſubſtantial and viſionary in point of prac. 
tice, In the one, Credit, on the preſervation of 


which our trade depends, and in which tnc public 


is ſo much intereſted, is ſacrificed to a paltry 
compromiſe, or more often, and which 1s much 
more objectionable, as it ſprings out of the law it- 
ſelf, to the heavy expence of a civil ſuit, which 
ſome cannot bear, and others are unwilling to be 
at, to obtain an adequate puniſhment; and 1 in the 
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other, that it is vindictive, partial, cauſeleſsly ſe- 
vere, and ineffectual as a remedy to recover pro- | 


Per ve 


| Taar this law, however, partakes of the na- 
ture of a penal law, ſeems clear; but the Writer 
contends that every penalty, whether it conſiſts of 
a pecuniary fine, or in perſonal impriſonment, 
ought to have the redreſs of a public grievance for 
its object, and that it ought to be certain and li- 
mited, But the tenor and principle of this law, 
as diſcloſed in the proceedings upon it, being cal- 
culated to the recovery of the debt, and diſregard- 
ing the fraudulent practice through which it was 
incurred, it enters not into the idea of, nor can af- 
ford that redreſs, or puniſhment of a delinquency, 
which every ſuch practice certainly requires ; and 
therefore, although a perſonal puniſhment by im- 
priſonment does ſometimes accompany the pro- 


ceedings to recover the debt, yet it is abſolutely 


| uncertain, and depends upon the very contingent 
circumſtances of the Eceditor's Will or ability ta 
proſecuie his action, | 


I er t to bring theſe objections ſatisfactorily 
| home to the reader? s mind, and to ſhew that the 
regulations hereafter propoſed i in the caſe of Pri- 
ſoners 


1 * * 


Gini for Debt, as well thoſe who are ſuch from 


misfortunes only, as thoſe who have been guilty of 


frauds, are not only founded in principle, but are 
practicable according to the true nature of credit, 
and the ordinary courſe of trade, it will be ne- 
ceſſary to keep our ideas of Credit and Private Pro- 


perty quite diſtinct; and for this purpoſe it may 


be right to ſtate their proper natures and qualities 
. 


Carprr. The Credit upon which the greater 
and leſſer contracts and tranſactions in trade are 


formed, partakes of the Public Credit and Faith 


of the Country; and is not wholly calculated 
upon the length of each man's purſe. The Na- 
tional credit obtained, and has been eſtabliſhed for 
a long ſeries of years by the concurrent honour- 
able conduct and good faith of Government, and 
of the Merchants and Traders. It was created {ur 


the good of the while, and is a part of the com- 

mon-weal, conſequently every abule of it is a pub- 
lic offence and as a fraud, and a crime not far 
unlike the debaſement of the current coin of the 
kingdom, ought to be puniſhed as a public delin- 


quency. 
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Pa vATE PropzRTY (as expreſſed in the term) 

is the Right of Individuals, ſimply and ſtrict- 
ly taken as ſuch. As a matter of great impor- 


tance to their comfort, and the advancement of 


commerce, it is neceſſary that the State ſhould, by 
laws, aſcertain and preſerve it to the owners or 
creditors in all its deſcriptions and circufations, 


Tavs it appears that Public Credit and Pri- 
vate Property are of diſtinct natures; that in the 
former the intereſt of individuals attaches to them, 


as members of the community; whilſt in the latter, 


each man has a direct, diſtinct, and abſolute right, 
And although in commercial, and other tranſ. 


actions of property, they frequently go hand in 
hand; yet, where a man has obtained the 
money or goods of another, on a bargain on cre- 


dit, but effected by fraud or deceit, although the 
preſent courſe of law may conſider the tranſaction 


only as conſtituting a debt, it hy no means follows 


that he ſhould go ſcot- free for ſuch an Abuſe of 
Credit, either becauſe the creditor is willing to 
compound the debt, or is unwilling or unable to 
be at the expence of keeping him in priſon, 


Henct it ſeems clear, that whatever latent prin- 
ciple there may be in the preſent ſyſtem of Impriſon- 
ment 


1 


ment for Debt, its practice is ſo clogged with 


expence, and ſo ſubſervient to little motives of 


compromiſe, where puniſhment and example are 
moſt explicitly requiſite, that it is viſionary as a 
barrier to Credit; and therefore the trading part 
of the community ſeem to be called upon, by a 
: regard to their general intereſt, to ſtand forward 
in promoting ſome plan for rendering the Circu- 


lating Credit of the country, on which they riſk 


their property, more lecure, by obtaining : a more 


certain and effectual puniſhment of the violations 
of it. 


Tue want of this neceſſary ſecurity to Property 
and defence of Credit, however, make only a part 


of the objection to this ſyſtem. Its indiſcrimi- 


nate conſignment of innocent or unfortunate 
men, as well as the fraudulent, to all the evils 


and diſtreſſes of a priſon, is ſo plain a ſyſtem of 


oppreſſion, that little argument can be needful 


in | favour of a reform, 


Pg 


Tax caſe of theſe unfortunate perſons has long 
been the theme which ſeveral eminent characters 
have dwelt upon, as well in regard to the inhumanitr 
of unlimited Impriſonment for Debt, as the inj juſtice 
and impolicy of it. Theſe important conſidera- 


tions 
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tions having been ſo fully impreſſed upon the 
minds of the Public, as to make the expectation 
of relief pretty general, it would be needleſs, if 
the Writer had ability, to attempt to raiſe the feel- 
ings or wiſhes of his readers in their favour, be- 
yond what he is perſuaded is already very warm 
about their hcarts. If he has had ſucceſs in ſa- 
tisfying them of the neceſſity of a regulation in 
this law to preſerve Credit from abuſe, he thinks 

the truth of the neceſſity of ſaving ſo many hun- 
dreds * of our fellow- creatures from oppreſſion, 
will not be very diſtant. In a word, he conceives 
that the ſame law which puniſhes a guilty man, 
ſhould exempt him who is innocent, though un- 
. fortunate, from puniſhment, And though it 1s 
clear that a contract or bargain on Credit (if it 
may be called a bargain) which has been effected 
through deceit, is a crime, though it may not be 

within the criminal code; yet it is equally ſo, 
that a man may ſuffer a loſs in property in conſe- 
quence of a bargain on Credit, and ſtill that Cre- 
dit has not been violated in the making of it; 


* MR. Howard, celebrated for his attention, informa- 
tion, and impartiality towards Priſoners, ſays chere are at 
leaſt THREE THOUSAND perſons De in Priſon for 

Debt in this Kingdom. a | | 


and 
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and conſequeritly that the failing Debtor has not 
been guilty of any crime. = 
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Fon inſtance, a merchant or tradeſman of in- 
tegrity and property, perceiving that his ſpecific 
capital will not give employment to his induſtry, 
nor ſupply thoſe channels of trade which his ta- 
lents and experience ſuggeſt, is induced to enlarge 
his buſineſs beyond ſuch capital. It happens 
that this man fails; but yet that the failure is 
brought on by real loſſes and events not to be 
foreſeen or avoided, and is not imputable to any 
miſconduct of his own ; and on winding up his 
affairs it appears that he has not ſufficient to pay 
his creditors their whole demands. In this caſe, 
though it is evident he has availed himſelf of the 
public credit, and that eventually his creditors 
muſt ſuffer , a defalcation in their property; yet 
will it, can it be ſaid that he has wilfully abuſed 
that credit ?—Surely in this caſe, (and which is 
that of hundreds of failing tradeſmen thrown into 
priſon ) 1t 1s plain the unfortunate man has done 
no more than made a fair and open uſe of that 
Credit which is every where to be mer with by 
perſons j in his ſiruarion, which is for the general : 
good, and promoted indeed, as far as poſſible, 
amongſt mercantile men of character and inte- 


85 . grity. 


: TT ; 

grity. Ts, then, a failure of ſucceſs in his well- 
planned buſineſs and adventures, or his loſſes, 
_ ariſing from the misfortunes or miſconduct of 
others, on any principle of juſtice or common 
fenſe, to be converted into a crime, and conſi- 
dered as a fraud Sure ly not: and the unli- 
mited imprifonment which ſuch unfortunate men 
are often ſubject to, is certainly a puniſhment 
which nothing but a very ſerious crime can N 
call for or warrant. 


Ix als caſes, however, it is juſt and neceſſary 
that the law ſhould ſecure the Debtor's preſent 


property towards fatisfying his Creditors ; and 


probably alſo ſubject his future eſtate, of a cer- 
tain deſcription, to their demands: : but it ſeems 
to conſiſt in the greateſt confuſion of principles, 
ns well as the groffeſt cruelty and injuſtice, that a 
Creditor (in fuch a caſe) ſhould have a right to 
take, and to meaſure too, which he always does as 
the law ftands, his own ſatisfaction, for the defi- 
ciency, out of the perfon of this unfortunate and, 
perhaps, broken-hearted Debtor. On the con- 
trary, the tenor and ſpirit of contracts in trade, 
are to look for returns in merchandize and pro- 
perty; and not like that between Shylock and the 
| Merchant, for a compenſation | in ſo much fleſh. 

: | Wrrun 


-  ] 
Wirnin theſe propoſitions are meant to be 
_ compriſed, the caſcs of all Debtors whoſe defaults 
or deficiencies have ariſen from real loſſæs or miſ- 
fortunes, and are not the conſequences of fraud, 
deceit, diſſipation « or extravagance :—whether rhe 
contracts on which they ariſe are ſimply of a mer- 


cantile nature, or conſiſt in loans, accommoda- 


tions, or pecuniary ane of any other dee 
ſcription. 


Tux traffic, however, which is carried through 
the Kingdom by Riders, and on commiſſion in 
town and elſewhere, in which perſonal knowledge 
is flight, and confidence nearly unlimited, it will 
poſſibly be ſaid ſhould be armed with the rigour 


of this law to protect the property of 'Creditors, 
-- JF" this kind of trade bring any thing confider- 


able to the great ſtock of national advantage, 
(which on the whole may perhaps be doubted) 


it is certain that the miſchiefs produced by it are 


alſo great, and ſufficigne to reſtrain the purſuit of 
the preſent ſyſtem beyond an arreſt. of the perſon 
in the firſt inſtance, after the limited credit has, 


clapſed, which it may be uſefùl to retain as a ſpur 
to punctuality. This, trade is clearly a forced 


one, where the ſeller, contrary to the ordinary 
enen, is more prompt than the buyer to puſh on 
1 > a bargain 
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1 
a bargain upon credit; and ſuch kind of Factors 


and Riders being more regardful of the amount of 
their commiſſion on orders, than the true grounds 


on which credit ſhould always reſt namely, the 


tradeſman's ſubſtance, talents, integrity and in- 
duſtry have createda facility in obtaining credit 


very pernicious to trade itſelf, and productive of 
idleneſs, diſſipation and extravagance, and of in- 


ſolvencies, bankruptcies, and knaveries without 


end. It being alſo a buſineſs of ſpeculation, cer- 
tainly does not require the many real ſacrifices 


which are conſtantly made to It by the preſent 
law; but if the propoſed, or any other well- 
qviſed regulations would check it, perhaps ey - 


might prove ene wholeſome: 5 


To this ſource— this alien af. obtaining Cre- 
dit, to which every line of buſineſs is too much 


liable, it may be, more than any other, that the 
' preſent day has exhibited a greater number of 
de Kt rogues, and ſwindlers than was ever 


known before. Theſe, although at preſent they 
are conſidered as Debtors only, require the utmoſt 
vigilance and ſtrictneſs of the law. And in this 


predicament are all thoſe who by falſe or indirect 
means, fraud, deceit or impoſition, ſtratagem or 
ai 


of. | 
| unfair practice, or what is now called ſwindling, | 6 
have obtained the property of others; or who, 0 


having gained that property on Credir, inſtead of 
purſuing buſineſs or laudable employments, waſte 74! 
: 1 ſubſtance j in mige or other be ee or 
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ſecret or fraaddlent dia of their property 9 | 
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have embezzled or not accoun- ed for the money & 
come to their hands. 


THESE may he truly ſaid to have abuſed c — A 
dit, as well as injured property. The wrong, $1 J 
however, is plainly of a twofold nature, and rea- 1 
ſon and juſtice ſeem to indicate that the law aul 3 | | 


take different courſes in giving the redreſs or re 9 


paration; — namely, a kind of ſequeſtration of t 
offender's property into the hands of the Credi 
tors, towards ſatisfying their demands; and ; 
perſonal puniſhment for the offence to the Comff {Ft 
munity, in the abuſe of Credit—to which Im 
priſonment ſeems to be adapted. 
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Bur though | Impriſonment be the mode, 
ſeems clear in principle, that the law ſhould neveſ 5 


5; 4 
ay * 


mo the © pon of a ee offence in 1 j 


1 4 1 
| party injured : indeed juſtice, feeling, and: hu- 
Mmanity, ſcem directly to forbid it. This puniſh- 
ment, therefore, belongs to the law itſelf: or, in 
other words, to the Courts of Juſtice, as in caſes 
of other miſdemeanors, to be limited according 
co the extent of the offence. In this mode the 
individual injured in his property, as a member 
Fof the community, partakes in the ſatisfaction 
| given: and there ſeems good reaſon to expect, | 
chat from the puniſhment of offences againſt Cre- 
| dit being thus placed in the hands of the Judges, 
and ſo becoming certain, and not liable to com- 
{promiſe or connivance; and a kind of mark 
being thus ſet upon the offenders; ſuch of- 
fences will be the leſs, and. conſequently Credit 
| Will be berter preſerved. 


1 Tara are other caſes of debtors that fall ſome- 
hat within the idea and principle above ſtated 
concerning the laſt mentioned claſs, though they 
Gare not of the ſame extent, Theſe are perſons in 
(cuſtody under executions in actions of treſpals, 
afault, falſe impriſonment, trover, ſlander or 
dther torts (or for debts due to the Crown ), or 
pon penal actions, attachments on contempts for 


* Quere of theſe; as it may be ſuppoſed that the 50 of 
he Crown will interpoſe when neceſſary, 


[ 
| 


non. 


7 


non-payment of money, or upon proceſs from the 


| Eccleſiaſtical Court; all which may be deemed i 
in a degree public offences, though the monies 


ments) are ſtrictly and properly debts; and have 
all the effects and conſequences of debt upon pro- 
perty, and againſt the perſon, but nothing further 
or other wiſe. | 


In theſe it ſeems right that the property of the 


wrong doer (being unable to pay the damages). al 


ſhould be ſequeſtered, as in caſe of other debtors ; 
and where the caſes are remarkably flagrant, that 


the Judges ſhould appoint a certain length of im- 


priſonment alſo for the public offence, as they 
would have done if the party injured had proceed- 
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ed by indictment or information; and alſo, if ne- 
ceſſary to ſecure the peace, to put the offender 1 


under a ſuitable recognizance. 


Bur if this mode of compenſating the *hole in- 
jury in ſuch caſes ſnould be objected to, though 


the Writer does not foreſee why it ſhould, he appre- 1 1 


hends there will then be leſs reaſon for diſtinguiſh- 
ing ſuch damages fro.n any other ſpecies of debt; 
inaſmuch as the Plaintiffs may, as the law now 
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| 8xnds, profecute for the civil i injury, e even after the 


| Defendants are releaſed from the damages. 


Ix fact, however, ſuch diſtinction has never 


been in any of the Acts of Parliament made 
for relief of Inſolvents; and ſhould it now take 
| place, obſerve the different effects and conſe- 
quences of it on different perſons, from their be- 


ing differently circumſtanced, although the offence 
is the ſame in both. If the Defendant is a man of 
affluence, though the damages are heavy, there will 
be no impriſonment; conſequently the puniſh- 


ment will be light, if any: but where they exceed 


what the Defendant is able to pay, he muſt, by 
ſuch diſtinftion, be ſubjected to perpetual impri- 
fonment *; and at the ſame time the reſt of his 
© The Judges, in paſſing ſentence on civil proſecutions for 
treſpaſſes, aſſaults, libels, &c. always conſider the defendant's 
circumſtances, and never lay a fine upon him which he would 
be unable to pay, leſt perpetual impriſonment ſhould enſue, 


And whenever the ſentence is impriſonmeat, either alone or 


with a fine, it is always limited. Indeed, exceſſive puniſh- 
ments are odious, if not unlawful in this coentry ; but let 
them be ever ſo heavy, the Clemency of the Crown is always 
acceſſible to proper objects, and never refuſed : whereas whea 
heavy damages in a private action ſend a poor man to pri ſon, 
che intereſt and ſpleen of the Plaintiff conſpire to keep bim ſo— 
and yet a Civil proſecution is efteemed the ſuperior, and more 
exemplary proceeding. 


© 1 


1 * F 
Creditors will he deprived of their debts; the pu- 
niſhment therefore, in theſe inſtances, is clearly un- 
equal, oppreſſive, and repugnant as well as inju 
rious to innocent perſons, 


Arso, i it is well known, ahi damages given in 
theſe caſes are often vindictive; and it is far from 
being juſt always to ſuppoſe that the Defendants 


have acted, in what is imputed to them, wholly | 


without reaſon, provocation, or excuſe . Ought 
the damages then to. be deſtructive ? Among many 
caſes to ſupport this is that of Mr. William B—d, 

now a priſoner in the King's Bench Priſon. About 
four years ago (in the abſence of the Captain and 


ſuperior Officers) the command of a King's ſhip 


at Portſmouth fell upon him for a few hours. 
During this time a waterman came on board, and 
behaved ſo extremely ill, that he found it neceſ- 
ſary to confine him. When the Captain returned 
he approved of what Bd had done, continued 
the man's eonfinement for ſome time, and before 


he ſuffered him to leave the ſhip, ordered him to 


the Gangway, where he received twenty laſhes. 


For this treatment the man brought actions againſt 


— „ — It is not ever 
The juſtice and the truth o'th* queſtion carries 
The due o'th' verdict with it, 
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the Captain and Rd: In chat againſt the Cap- 


tain thirty pounds damages were given; but 1 
that againſt poor B— d, a Jury of Hampſhire was 
found to give sEVvEN HUNDRED POUNDS, beſides 


coſts of {uit :—a ſum which neicher he nor all his 


friends can pay; and therefore, unleſs he ſhould 


be relieved by Parliament, it is likely he will lay 
2 priſoner for life! Likewiſe what is here propoſ- 


ed in this, and ſuch other caſcs, ſeems to be recom 


- amended and ſupported by the immutable rule 
of juſtice, that the puniſhment 1 in every caſe alike 

ſhould be proportioned to the wrong done; and 
obviates a kind of reproach in the preſent ſyſtem, 
which indulges one individual with gratifying his 
fpleen towards another, wirhout limitation or 
centroul, HE - i B71 (3-7 0 SAGE TS. <4 Wut 1. / 


, 
1 
18 


Fun writer having thus ſignified his objections 


to the preſentſyſtem, and the grounds which he 


has conceived of a regulation; the nature and ex- 
tent of the propoſitions ſubjoined for that purpoſe, : 


| will be found to conſiſt in continuing the arreſt 
| os the n, the firſt inſtance * * : in preſencl 


* Bexerieras as this may be to 3 it is certain 

that perſons have ſometimes been much injured by the abuſe - 
1 of Arreſts for Debt in the firſt inſtance. To obviate this a 
clauſe i is added to the 0 regulations to empower the 


* 


. 5 1 
taking che unfortunate Priſoner for Debt out of 
the graſp of his angry vindictive Creditor; that 
the guilty or fraudulent Priſoner ſhall meet a 
certain condign puniſhment (in the ſtrong ex- 


pectation that. Credit will thereby be betier pre- 
ſerved): that the unfortunate man may not be 


involved in the ſame puniſnment with the guilty : 
and that in caſes of Treſpaſs, &c. the power” of 
perpetual Impriſonment may be taken from the 
Individual, and a limited puniſhment awarded 
by the Judges. It will likewiſe be the buſineſs 


of the propoſed regulations, that every Priſoner 


for Debt whatever ſhall, in a ſhort given time 
after his firſt impriſonment, (but ſufficient to de- 


cide whether he is unable or unwilling to pay the | 


debt) deliver up his all to the uſe of his Creditors, 
and ſo exonerate them from the great and- uſeleſs 


expence and delay they are ſubjected to, in getting 
to that end by the preſent Practicẽ. B 


| Judges, on a > ſummary application, cad beibg ſatisfied that 
the Action complained of is grodadleſs and malicious, to diſ- 
charge the defendant upon a common appearance; by which 
will be avoided the 4nconvenience that might enſue from per- 
ſons being declared Inſolvent by the propoſed Regulations, 


after a certain length of enen on a malicious Age 


tion which 10 could not bail. 
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Is ic hoc the Writer's intention to defend what 


be has advanced by, or to enter into, a full and 
nice diſplay of the conſtitutional laws, from Magna 


Charta to the Revolution, which affect this ſub 
ject, and ay refute the preſent ſyſtem of Impri- 
ſonment for Debt. Our trade and commerce, and 


the credit neceſſarily attached to them, render us 
ſo differently circumſtanced, chat what was in 


early times deemed a ſufficient ſecurity to pro- 


perty, in the circulation of which little credit was 


practiſed, muſt be very defective now, when ſa 
much depends upon it: yet he does not deem it 
proper to leave them wholly unnoticed. In what 
follows, therefore, he will content himſelf with 
ſtating, as ſhortly as poſſible, the antient mode of 
proceeding in caſes of debt the preſent practice 
a few incidental obſervations thereon—and an ex- 
amination of Stat. 32. of Geo. II. (called the Lords! 
Act) - the exiſting medium between Creditors and 8 
Priſoners for Debt to few the inefficacy, im- 
policy, and (if not diſreſpectful in ſpeaking of a 
law) the fallacy of it, as a. redreſs t to the one or 4 . 
relief t to the other. 


Br the early practice of tak in this Kingdom, | 


as it will be found in Blackſtone, Vol. III. P- 281, 


the only proceſs in debt was by ſummoning the 
| Debtor 


Debtor to appear to the Plaintiff's action and if 


he made default, to iſſue writs of Diſtringas againſt 


his goods, as long as he had any; and then, if he 


did not appear, the proceſs dropped. In caſes of 
debt, therefore, the perſon of the Debtor was to 


go free; and his goods only were made liable. 


And it was in caſes of fraud and treſpaſs only (be- 
eauſe, as technically expreſſed, they tended to a 


breach of the peace) that the perſon was fue 


to arreſt. 


Tux ſubſequent practice of the Courts has, 
however, for a conſiderable time, greatly intrud- 


ed on this more early law; and now, after ſeveral 


Acts of Parliament made, as they are termed, for 
the preventing of frivolous and vexatious arreſts, it 


is become the ſettled courſe, that if a man be ar- 

reſted for a debt of ex pounds, and cannot pay it 

and the coſts, he may be ſent to gaol; and ber a 
| 7 for 1 . 


In is ſaid, that the Judges, to [vous or alli. 5 
milate this practice to the conſtitutional law, in- 
vented or permitted a Fieriox of Fraud and 7 reſ- 


paſs to be entered on their proceedings or records 
againſt the perſon intended to be ſued, to ſubject 


him to arreſt in caſe of debt or contract. Bur let 


this 
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this practice have commenced hook it ud Rea- 
fon and. natural Juſtice revolt at, and reject the 
idea of a Fiftion of Fraud or Treſpaſs for any 
purpoſe, and much more fo for that of Impriſon- 
ment. Nor is it apprehended that a maxim of the 
Civil Law * will make the matter much better; 
nor overcome the Principles of Law, and the Con- 
ſtitution of this Country, which are founded in the 
great natural and immutable rights of J uſtice and 
Humanity, moulded by the true and rational inte- 
reſts of Society. The practice indeed has been 
queſtioned,. not only as to its juſtice and the real 
law of the land, and the intereſts of trade itſelf, 
but the other moſt political and commercial States 
of Europe having rejected it, Orgs a * ſanc- 
tion to the 2 


| AcansT this it is believed, that there is no- 
thing certain in the Law to be produced, except 
the Uſage of the Courts. for the two laſt centuries 
or thereabouts. And though that may be ſtrong 
ground to defend the law of the affair upon at this 
day, yet it is liable ro this obſervation, that when 
the practice once got a footing, i it was the intereſt 
of Lawyers to keep it a going. And if, in decid- 
ing the firneſs of the preſcnt practise of Impriſon- ; 


8 In 6ione 3 Juris confiftit =quitas, 


ment 


( 23 J 
ment for Debt, it was now ſtrictly pertinent to 
reſort back to thoſe laws, which are now looked 
up to as the Palladium of the Rights of Engliſhs 
men, it is very likely that the deciſion would be 
againſt it. But as in candour it muſt be admitted, 
that ſince thoſe times the trade and commerce of 
the country, which began to be of great "conſe. 
quence when this practice took place, have intro- 
duced many political exigencies among us, and 
have required many legal reſtrictions and provi- 
fions before unknown ; and as by the ordinary 
practice of law the proceeding to execution in ac- 
tions of debt, as well as other actions, were dila- 
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tory, and very indulgent to defendants; it ſeems 
to have been reaſonable to make an experiment of 
an arreſt of the perſon in the firſt inſtance, as a 
means of obviating thofe inconveniencies, leſt 
frauds ſhould be triumphed in under our very noles, 
and a kind of licence given to ill. diſpoſed people 
to abſcond with the property they might obtain 
on credit, or without payment of their debts, 
which the political government and practice of 


law in other countries did not, nor does give an 


opening to. And not only fo, but the confined 
ſeals of trade, and“ prudent uſe of Credit, in thoſe 


9 As a matter of fact, it will not be controverted, that we” 
are more incautious in giving credit than any other people. 


Whether 


L: 24 E 
countries, and that even in Scotland, make imme- 


| diate ties upon the perſon, by way of ſecurity, far 
leſs erer than with us. 


Bak though an arreſt of the perſon, to prevent 
or puniſh abuſes of credit, may be admiſſible (and 
in truth it has a likeneſs to the antient law) yet 


making all caſes of debt alike liable to this puniſh- 
ment, is certainly unwarranted by the reaſon or 
neceſſity of the original inſtitut ion, or common 
juſtice. The fallacy alſo in which the proceed- 
ings againſt Debtors are couched, gives them an 
unfavourable aſpect as a part of our juriſprudence, 
and renders their legal principle to be much ſuſ- 
| pected. For although thoſe proceedings expreſsly : 

| charge Debtors with Fraud, yet, important as ſuch 
a ſuggeſtion ſtrikes one to be, it is not neceſſary 
to be enquired into, although it might really exiſt 
in the caſe : but all debtors, both innocent and 
guilty of ſuch imputed fraud, are condemned to 
impriſonment at the will of the Creditor; in which 
they ſeem to be more harſhly treated than felons, 


Whether this ariſes from the natural facility of the Engliſh 
diſpoſition, or the ſpirit of trade which we indulge beyond 
others, or both, ſeems not very material at preſent ; but the 
intereſt of individuals and their families, abſolutely requires 
that it ſhould be — as much as poſſi ble e im uu» 


18. 


who 


40-06: 
who are taken to be innocent till the contrary ap- 
_ pears; and are ſure alſo of a fair trial and delive- 


Trance in a reaſonable time, if the charge laid 


againſt them is not made out in proof, | | 
LA e 2 
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Tux oppoſition therefore that has been made to 
this proceeding, as well as the reference to conſti- | 
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purpoſe of a Reform, ſeem to be founded in the if 
ſtricteſt propriety. And ſo far the Writer believes "By 
that, except the Records of the Courts weapons ig 
wrought by lawyers themſelves—the gauntlet may 8 
be thrown down, and a challenge given, to pro- 1 
duce the letter or principle i in the Laws of Eng- 4 
land, that warrajn the EPA mode of «ET 1 


1 for fe, - 2s hs bnd now. ! 


THz 1 improgriety of this practice, i and the exceſſes] L 
and abuſes of it, are indeed ſufficiently granted, 
by a ſeries and great variety of proviſions and ſta- „ 


bo 


. 4 
7 


tutes made for the relief of the ſufferers, from te ; 1 


reign of Queen Elizabeth down to the year 1778, ql 
in every one of which the neceſſity of ſuch relief : 
is a admitted. And for thirty years preceding | 
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the laſt mentioned period, at different times, as 
| the ſtate and fullneſs of the Priſons have required, 
but much more frequently than had been before 
vſed, the Legiſlature have paſſed Acts of Inſol- 
vency for the like purpoſe. This it ſhould ſeem 
bas been owing to the great increaſe of credit, 
© which the increaſe of trade during that ſpace has 
demanded, and which, almoſt as a natural conſe- 
| Guence, has produced a greater number of unfor- 
1 tunate men. Of this the enlargement of many dif- 
ferent gaols, and particularly thoſe of the King's 
Bench, F leet, and Newgate, i In London, and others 
| : now going on, ſeem to be certain proofs. 


- 


Bor whatever addition of neceſſity the preſent 
* * ſtare of trade and credit may have produced, and 
Wl however ſt: rongly the principles of humanity, diſ- | 
1  rributive juſtice, and policy, may have dictated 


" fuch relief, under cautionary reſtrictions, it has 
face been rejected. And though it is argued, 

| perhaps with ſome truth, thar ſuch mode of re- 
WL let is liable to abuſes ; and that by ſetting bad 


| 
F 


perſons at liberty, it in a manner renders frauds ef. 
| fectual; yet as no other mode has been pointed 

out, the argument ſcems to have been adopted 
by much too far. It is ſaid indeed that it is diffi- 
cult to diſeri minate betucen the unfortunate and 
fraudulent 


TD 


fraudulent Debtor. But ſurely this is ill founded: 


—for if Creditors will come forward, detection | 
and puniſhment muſt.enſue, wherever frauds have 
been committed; and if they do not, it is their 
Nevertheleſs, it ſeems but 
a poor reaſon for making the innocent ſuffer for 


Own ſhame and folly. 


the guilty. That there are bad as well as wor- 


thy perſons impriſoned for debt, is not to be de- 
nied : but audi alteram parte is a maxim of juſtice 


never to be forgotten: and yet, as the law ſtands, 
every inſolvent debtor is condemned unheard as 


a fraudulent wicked perſon, and coniigned to Im- 
priſonment, which, without extraordinary contin- 


gn happen, may be perpetual ! 


* Hus nach it was 1 neceſſary to obſerve 
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concerning the Inſolvent Debtors Bills which =. 


have been lately rejected to ſhew that ſuch re- 


jection has not proceeded on any ground that leſ- 
ſens the claims of proper objects to relief, —T hey 


are, however, now left to the miſerable refuge of 


the Lords Act, viz. the 32 Geo. II. which ts 
Writer comes now to conſider, 


—Y 


Tux great points of this Law are—that after a 


man has been ſo long in priſon, as that by the or- 
ER. „ 


* 


„ 5 4 
dinary courſe of proceedings he is charged | in exe-. | 
cution, which will generally take near eighteen - 
| months, and of which the expence will be near. 
thirty pounds, in moſt caſes ; the priſoner ' whoſe 
debts do not exceed 2001. may, in the next Term, 
(perhaps four months after) apply to the Court to 
be diſcharged, on delivering to the individual cre- 
ditor, who has proceeded that length, his whole 
1 property ; but that the plaintiff may refuſe the 

| diſcharge, and keep the priſoner in confinement | 
as ang as be phaſes, on him: a groat a -” 


Wir reſpect * the 0 of this Law, | 
or any advantage derived from it to trade, credit, 
or creditors, experience has decided that the pro- 
portion which debts gained bear to the expences 
of proceeding, is leſs than one to twenty—conſe- 
quently it is nearly a ſyſtem of litigation and ex. 
pence, where litigation is unneceſſary, and a bur- 
then upon trade and buſineſs. Alſo, as the 

Writer believes, and he ſpeaks from his experi- 
| ence, there is not one caſe i in twenty, where a cre- 
ditor who ſues a priſoner to execution, gets a mil- 

ling of his debt; and yet if he does not go that 
length, he might as well never have began. The 
delay alſo mocks the ſuit itſelf; for if the Debtor 


| Went to gao! with any property, in the ſpace of 


| r - eighteen 
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_eighteen months, it will either be diſſipated, or 
the man, irritated by the harſhneſs of the proceed- 
ings againſt him, or bad advice gained there, will 
contrive to defeat the creditor of it, Hence the 
event almoſt ever 15, where a priſoner goes up 
to Court to take the benefit of this AR, that he has 
nothing to deliver up. Who then is benefited by 
all this mummery, affected ſolemnity, and length 
of proceeding ? Why, the Attorney for doing 
worſe than nothing---for i injuring his client to the 
amount of his bill of coſts (tho', ſtrange as it 


5 may ſeem, it is really his duty to do ſo, as the 
practice ſtands)---and for ruining a man, who, 


on the arreſt, would have given up his All to iis 
creditors. 


As to this Act tending to favour or relieve pri- 
ſoners--Suppoſe, after all this expence and length 
of impriſonment, it ſhould liberate ſome of them: 

---yet if they honeſtly perform the terms which 
it requires, they go out withour a ſhilling (be- 
yond bedding, but more often without either); 
or elſe, under the inſtructions of the place, they 
conceal their property, and ſo accumulate the 
guilr of perjury on their heads, Trace them, 
under theſe circumſtances, from thence into ſo- 
ciety, with a train of promiſing offspring, Who 


would 


6 30 J. 

would otherwiſe have become uſeful members 1 
it, and they will be found combating with pover- 
ty, or ill fame, or both; perhaps taking vicious 


courſes; and poſſibly making an exit too dread- 
ful Ae on! 


Tus Writer would be glad to flatter himſelf 

with the idea, that this affecting. iſſue of the pre- 
ſent practice of Impriſonment for Debt, ſanctioned 

by this Act, was over-ſtated. But he appeals to 
the experience of mankind to decide how few, even 
of thoſe who have gone into priſon with a good 
character, have, after ſtaying there any great 
| length of time, come out with any ſhare of credit 
or confidence What then muſt become of them? 


Also there are priſoners, who having given up 
their all to one Creditor under this Act, and been 
diſcharged, have been preſently ſent back by other 
Creditors, who have not partaken of that property. 
And there are others, who cannot derive the leaſt 
poſſible benefit, real or imaginary, from it—let 
their pretenſions, in point of conduct, ſtand ever 
ſo fair as where the ſums they are charged with 
exceed 200l. In that caſe they are ipſo fads pri- 
ſoners for life, or at the will of men ſelf-evidently 
the moſt vindictive. And if the ſums charged 

+ EE againſt 


L 
. againſt them are within that limit, then the Act, 
in effect, forces them into a compact to become their 
Plaintiff's Priſoners for life, or at will, at the rate 
of fourpence a day; which the Writer preſumes to 
ſuppoſe there are not many will think to be a 
relief; and much leſs a proper thing towards a man 
who has committed no crime. In regard to ſuch 
indeed the forced compact wants a pretext; and as 


it regards the fraudulent man (who is a kind of | 


criminal to the community) it is not only a bur- 


then on the individual, but, as it is without limit, 


| it exceeds the due meaſure of juſtice. 


Lix wis E, the property that a priſoner ſur- 
renders under this Act is partially and unjuſtly ap- 


propriated. Let it be conſidered, that almoſt every 
man who goes to priſon has been in the habit of 


dealing on credit; and therefore, that every Cre- 
ditor in juſtice (laying aſide ſpecific ſecurities) has 
an equal right to partake in the Debtor's pro- 


perty; conſequently that giving the whole to one 
is unjuſt, Hence it ſeems trifling to ſay, that be- 


cauſe one man has proceeded quicker than ano-" 


ther (perhaps to the poor Priſoner's undoing) he 
| ſhould have this preference. The Bankrupt Laws 
refit jt as againſt the common right of Creditors, 
and call it a Fraud on Credit; and it will not 
be 
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be eaſy to advance a good reaſon why the ſame 
principle ſhould not govern in caſes of Inſolvency 
of this deſcription. Experience however decides, 
to a certainty, that it is this great error in the 
Lords Act, in giving All to one Creditor, which 
induces many Priſoners to ſtay and waſte their pro- 
perty in priſons, rather than, by complying with _ 
it, obtain their diſcharge, and be ſent back by the 
' ethers. But faulty as the prefetence is in this 
view, it is more ſo in caſes where Priſoners have 


ſeveral Plaintiffs, as is very common; and where 
one Plaintiff has execution, and the reſt have not. 
In theſe caſes, if the Priſoners do not apply in the 


next Term after execution, to receive the benefit of 
this Act, they loſe it; and if they do, by giving 


up All to one C yank they remain Priſoners i in the 
reſt of the actions. 5 


- 


% . therefore, which this Act may be 


thought to hold out to Creditors, being ſubjected 

to the great expence and delay of proceedings, is 
thereby nearly defeated; and by its partial ap- 
155 propriation of the Debtors effects, it indireQly 


promotes | raud, which operates as a kind of felo de 


5 ſe to the ſuppoſed remedy, Butas it ſanctions and 


* effect to all the little baſe deſigns of envy 


and malice, which the general n of Impriſon- 
| | ment 


FE 
ment for Debt is known to be liable to, ſurely it 
needs only to be ſtated to be condemned 


Ix a more direct national conſideration, the im- 
policy of this ſyſtem appears manifeſt, from the 
fact of ſo many hundreds of perſons being con- 
ſtantly ſhut up in priſons, and their families being 
made burthenſome to the reſt of the people. 
Moreover, it ſeems no ſmall circumſtance of im- 
policy, if not of reproach to the laws, that theſe 
numbers ſhould be liable to impriſonment at the 


will of individuals, altho' many of them, and thoſe 


8 . 3 "YN | 
a great majority, have not committed any crime! 


Our's is called, and even celebrated as the land of 
frecdom; but where is the Deſpot upon earth 
that does the like of this by ſo many of his ſub- 
jets? And though the laws have well defended 
us againſt arbitrary power in government, yet, in 


this inſtance, and that too by a departure from the 


original conſtitution, we are permitted to prey 
upon each other. It is not, however, on general 
grounds or principl-s of liberty, between ſubject 


and ſubject, (though the Writer thinks them far 


from impertinent) that he would have this caſe de- 
cided; but he aſks, what proper purpoſe of neceſ- 


ſity is the preſent ſyſtem calculated to anſwer? or 


wherein are Trade, Credit, or Private Property ſe- 
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cured or defended by it? The contrary of all theſe 


important conſiderations he, in his conſcience, . 
believes to be true; and that the only perſons 
ſubſtantially benefited by it are a few Attornies, | 
Priſon-Keepers “, and Bajliffs— an intereſt that 
can hardly be thought worthy of ſtanding in the 
way of a reform in ſuch a caſe; but if it ſhould, 
we may well be ſaid to have forſaken the true 
grounds and principles of juriſprudence, namely, 
the happineſs of the people; and to have got to 
the paſs of maintaining an inheritance in their mi- 
ſeries; and of foſtering ſchemes, that one part of 
them may. get rich by promoting the misfor- 
tunes of others 


Many of the preceding objections to the pre- 
ſent ſyſtem are the ſelf-evident concluſions of ju- 
ſtice and policy from the practice itſelf. Beſides 
| theſe, there are many cruel hardſhips and pernici- 
ous eviis which perſons. confined for debt ſuffer, 
and are expoſed to, and are of the moſt affecting 
kind in the caſe of women, of which it is much 
to be wifhed that a real ſtatement could be laid 
OF The Writer is credibl e that, on a moderate cal- 
culation, the profits of the Marſhal of the King' s Bench Pri- 


fon, ariſing from Priſoners who are unable to pay their debts, 
are at * Fer Thouſand Pounds a- a-year ! 


bee 
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before the Legiſlature. That ſtatement is not, 


however, to be expected juſt, candid, and impar- 
tial from Priſon-Keepers or Law-men. They are 


too much intereſted in a ſyſtem that keeps the pri- 
ſons full, not to leſſen the merits of the ſufferers, 
Nor is it to be expected from the curioſity of the 
Speculatiſt, who, too often, judges of the whole 
by a few. But the true colour and deſcription of 
the Priſoner's caſe muſt be looked for from the in- 


quiſitive, candid, and feeling eye of humanity, that 


will bottom the truthz and being conſcious that 
the firſt dictate of human nature is to avoid and 
conceal miſery and diſtreſs, will not conclude from 
a few efforts to ſurmount them, or the appearance 
of them, that there are none, or worſe than none. 
Nor ſhould the criterion be taken from the King's 
Bench or Fleet Priſons. The great number of 
perſons included therein; their ſituation to Lon- 
don, and conſequential town habits and connec- 
tions, aſſiſted by the accommodations of the 
places, all operate disfavourably to the Priſoners, 
The impreſſions received on firſt entering thoſe 
places not being very diſtreſsful, inquiry is damp- 
ed inſtead of being excited, 2nd wrong conclu- 
ſions too often formed, as they are too ſuddenly 
taken up; ſo that poſſibly it might be wiſhed, 
even for the ſake of the Priſoners themſelves, that 
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accommodations had never been made. Look, 
however, at the County Priſons, where theſe ap- 
pearances do not exiſt, and the true ſtate, the di- 
ſtreſs and horror indeed, generally belonging to a 
Priſoner for Debt, for a great length of time, will 
there be ſufficiently ſeen. Nevertheleſs the Writer 
has no difficulty in ſtating, that if ſome humane, 
_ candid, and diſintereſted perſons were to make 
their own real obſervation on the ſaid two Court 
Priſons, and all the perſons confined, they would 
there ſee enough to make them exclaim, that the 
preſent practice of Impriſonment for Debt is a ſy- 
ſtem to be abhorred ! | 


CONCLUSION. 


Bor however ſtrongly the feelings of Humanity, 
the dictates of Juſtice and Policy, and the neceſſary 
regard to Trade and Credit, point out the neceſ- 
ſity of a reform in this caſe, ſtill the utility and 
effect of any plan that may be ſuggeſted for it, 
muſt materially depend upon thoſe who are to put 
it in execution: And in a caſe where the weak- 
neſſes and vices of human nature are involved 
with important intereſts of Society, and a due at- 
tention is to be had to all, it becomes ſtill more 
a matter of conſideration, On theſe ideas, and 
OE Sw 


13 
trom the Writer's experience, it appears to him, 
that a delegation of the affairs of Inſolvent Debtors 
to Juſtices of the Peace, or any inferior Commiſ- 
fion, would be improper. He indeed ſees no rea- 


ſon whatever why they ſhould be taken out of the 
hands of the Judges, where, on ordinary legal 
grounds, they properly belong. But as the arreſt 
of the perſon in the firſt inſtance, in the ordinary 
form of the Courts, is meant to be continued, KM 
w:thout any e in the preſent proceedings 
to recover debts, Where the Defendants are not in 
cuſtody, the juriſdiction of the Judges over theſe 
regulations ſeems to follow of courſe. In affirma- 
tion of the propriety of this, the idea juſt ſtated 
corcerning the nature of the caſe appears ſtrongly 
to apply; ; and the ſuperior legal knowledge, ex- 
perience, and abilities, beſide the ſtability and 

ſolemnity of their judgments, conduce with it i 
both as to ſatisfactorineſs and example. The in- 
veſtigation alſo of matters reſpecting the Priſoner's 

diſcovery and ſurrender of his eſtate, and ſettling 
a puniſhment, where neceſſary, ſeem peculiarly to 

call for the powers and juriſdiction of the Judges 
at Weſtminſter, and on the Circuits, according to 
the places of confinement: and appeals to them 
may likewiſe -be neceſſary on various occaſions 
| conſequential of the Priſoner” 5 diſcherge. 


Bur 
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Bur it may be ſurrailad that the inveſtigation 
of theſe matters will interfere, to a degree of in- 
convenience, with the other buſineſs of the Courts. : 
The Writer does not ſee this objection as very for- 
midable, The affair, however, is of importance; 
and he thinks that by a few well- calculated rules, 
of which the aſſigning to it a particular day in 
Term may, perhaps, be one, it will turn out to be 
neither heavy nor irkſome; eſpecially after the 
preſent glut of Priſoners is diſpoled of. This, 
and the mode of doing it, ſeem worthy of conſide- 
ration, and ſhould, as the Writer thinks, take 
place of the propoſed. Regulations ; for, if they 
are worthy of ſanction, it ſeems eſſential to a fair 
trial and deciſion of their effect, that the confu- 
ſion of a general clearance ſhould be avoided, 
This may, perhaps, be beſt done by an Act of In- 
ſolvency as heretofore uſed, to be brought down 
to the commencement of the Plan here offered. 
But as theſe Acts have been much objected to, 
the Writer chooſes rather to hint at, than become 
the advocate of the meaſure; although, to give 
his opinion, he does not ſee any evil that would 
enſue from it, if carefully guarded againſt fraug.. 


T0 1 
POSTSCRIPT. 


IN the preceding conſiderations the W riter has 


| confined himſelf to the preciſe and individual caſe 
of Priſoners and Impriſonment for Debt, as it af- 
fects trade, and the wiſe regulations of poli- 
cy among ſubjects, to prevent oppreſſion :—chu- 
ſing rather to keep it intire, than to break into 
it by taking in aid that other important objection 
to the ſyſtem, ariſing from the great and conſtant 
efflux of perſons from the kingdom into foreign 
parts, to avoid the evils of a gaol. This objec- 


tion, tho? auxiliary, is ſcarcely leſs important than 


the others; and the preſent conjuncture gives it 
peculiar ſtrength. Ir is ſaid, and probably with 
truth, that there are now in different parts of the 


Continent of Europe, near ten thouſand ſubjects of 
this kingdom, actually Fugitives for Debt, ; that 
they conſiſt of officers of the army and navy, and 
ſKilful perſons in the arts, manufactures, and me- 
chanics, in which we excel; and that they are 


there rewarded and encouraged in a very flatter- 


ing manner. It is very certain with reſpect to 
artiſans, that the moſt ingenious of them are often 


diſſipated and high- ſpirited; and therefore when 


they get involved, they will not f ubmit to the vie 
reſtrictions and circumſtances of a priſon, when 


ſuch 
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fuch encouragement is offered them from Sod, 
To this the Arret publiſhed by the King I 
France laſt year, by which arreſts for Debt are 
annulled in "2 IN to be immediately 
directed in reſpect to us: and the Treaty of Com- 
merce ſince agreed upon between the two coun— 
tries, by which communication is facilitated, and 
mutual reſidence in effect permitted, greatly con- 
tributes to it; ſo that equivocation ſeems ſcarcely 
neceſſary to thoſe who fly thither to carry on their 
trades and manufactures; and conſequently the 
reſtraining laws againſt artiſans going abroad are 
virtually annulled. On this head therefore the 
queſtion is, whether our Law of Impriſonment 
ſor Debt is ſo direct and efficient a ſecurity to 
property, and ſuch as the nature and courſe of 
trade cannot diſpen'e with, as to make :t prefera- 
ble for us to baniſn our artiſans, and conſequently 
to drive the arts themſelves to our rivals, if not 
our enemies, rather than to revoke or reform it:! 25 
Theſe fugitives likewiſe take and ſpend out of the 
Kingdom a deal of its current caſh, And ſurely . 
is a matter worthy of ſome attention, that while 
Abſolute Governments and the moſt Commercial 
States are removing this reſtriction, and weapon 
of revenge and cruclty, from among their ſub. 
jects, Great Britain, the Land of Liberty, Law 

| 5 N and 


4 
and juſtice, ſhould pertinaciouſiy retain it; and 
drive her beſt ſubjects into other countries to en- 
rich and ſtrengthen them! 


£ 


n E R T EE 
PROPOSED FOR AN | 


ACT OF PARLIAMENT, 


FOR REGULATING THE 


LAWS oF - IMPRISONMENT FOR DEBT, Ke 


RECITE—That the Law of e fon. 
Debt, as it is now practiſed, is liable to many 
inconveniencies, and does not contribute to the 

benefit of - Creditors, and the preſervation of 
public Credit, fo effectually as it might do un- 
des proper Cd Therefore EN ACT, 


Tarar every perſon who now is or ack 
may be impriſoned, and in actual cuſtody of any 
gaoler, & c. &c. for any debt, ſum or ſums of 
money, coſts, charges, damages, or expences, by B 
virtue of any writ, proceſs, or-execution, at the 
ſuit: of any perſon or perſons, bodies politic or 
corporate [* or at the ſuit of the King ], ſhall and 


* beter it l be right 6 to interfere againſt the 
8 may 


* 


l 
_ — f — rg 
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may (within a certain number of days, to be n- 
mited after the frſt impriſonment, but ſufficient 
to give the priſoner time to ſettle or bail the 
action) deliver, or cauſe to be delivered unto the 
perfor” at whoſe ſuit he ſhall be ſo impriſoned; a 


Khedule of all his eſtate and effects real or per- 
 foffal, &c. &c. together with a notice there under- 


written, that he intends at a certain day, in Term 
time | if in any prifon within the weekly bills of 


mortality, and if in any county gaol, city, town 
corporate, &c. at the aſſizes] and not lefs than (24) 


days after the ſervice of ſuch ſchedule and notice, 


to appear in court, and then and there to deliver 


and ſwear to ſuch ſchedule, and ſubmit to be exa- 
mined touching his eftate and effects, and to ſur- 
render the ſame to a perſon [to be appointed by the 


Court] in truſt and for the benefit of the Creditors, 


and to pray his diſcharge under this Act. And that 
before, or at the time of ſervice of ſuch ſchedule 
and notice, the priſoner | ſhall deliver to the gaoler 
or keeper, a duplicate of ſuch ſchedule and notice, 


ſubſcribed by him. 


\ Trar within (ten) days aver the 8 of 
ſuch ſchedule and notice and duplicate, the pri- 


ſoner ſhall caufe 2 notice (the purport to be ſer 
forth ) ſubſcribed by him, to be publiſhed 1 in the, 


toy poſed grace of the Crown ? And yet the intereſt of other 
Crodors ſeems to require, that the Debtor's property ſhould. 
be applied to their demands. — For this * ſee the 


Compi Hlory . 
London 


4 


(1.63: 3 
Lordon Gazette, directed to all and every 'of His 
. Creditors, thereby [ſpecifying his laſt and moſt 
known place of abode, and alſo his trade, &c. 
and the place of his confinement and that he in- 
tends, at ſuch time as aforeſaid, to deliver inte 
Court and ſwear to ſuch ſchedule, and to ſur- 
0 render up all his eſtate, &c. for the benefit of his 
Creditors, and to pray his diſcharge, &c. and that 
he has delivered to the plaintiff at whoſe ſuit, 
&c. a ſchedule of his eſtate, &c. and a duplicate | 0 
thereof to the keeper, &c. which the Creditors 
may reſort to, inſpe, and take. copies of:; and 9 | 
khat the plaintiff, creditor, or creditors, may, 
ſuch time as aforeſaid, appear and ſhew cauſe 
. againſt his diſcharge, if they think fit. That the 
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gaoler ſhall give an inſpection and copies of ſuch ll 


ſchedule as the Creditors, at reaſonable times, 
ſhall require, paying for the * at a limited 
5 expence. 2 


4 


Tur on an alkliaric of her Cn of ſuch 
ſchedule and notice in the Gazette, to be pro- 0 
duced and filed with the Clerk of the Rules of the ** 

Court of King's Bench (and with the proper of- 64 

ficer of the other different Courts to whom the 

iſſuing of rules belongs) ſuch officer ſhall make 
and iſſue a rule of ſuch court, directed to the 


gaolcr, &c. to bring the prifoner up: to court, at 
G2. 5 the a 


441 


che time este in ſuch notice. That che pri- 
ſoner ſhall then and there deliver into court ſuch 
ſchedule, and ſubmit to be examined as the Court : 
_ "ſhall direct, touching the diſcovery of his eſtate 
and effects, and the debts by him contracted and 
cocywing, and ſuch other matters as the Court ſhall 
think fit, in order to his being diſcharged or 
4 _ otherwiſe; and ſhall make oath (to be ſer forth) 
4 to the truth of the ſchedule; and there upon that 
all the eſtate and effects, &c. &c. of the priſoner 
ſhall become veſted (in a perſon to be appointed 
_ by the Court as Curator of Inſolvent Eſtates) for c 
*the benefit of the Creditors, &c. and to be aſſign- 
ed by ſuch perſon to an aſſignee or aſſignees to be 
choſen by the Creditors, a as ſhall be regulated 
when required, g | 


Trar when the pb ſhall FORM delivered | 
and ſworn to the ſchedule, and gone thro? ſuch 
examination as aforeſaid, to the ſatisfaction of 
the Court, if the Plaintiff, or any other Creditor, 
mall not by good evidence, and in ſuch manner 

as the Court ſhall approve, ſhew cauſe and op- 

poſe the diſcharge of the priſoner, for the cauſe 

or cauſes hereinafter in that behalf mentioned, 

that the Court ſhall then and there diſcharge the 

| priſoner from rhe action or actions, cauſe or cau- 
ſes, on which he ſhall be impriſoned, at the ſoit 


it 5 


"of any perſon. or perſons, bodies politic, &c. and a 4 
bis perſon. ſhall alſo thereby, and by virtue ll 
of this Act, be for ever diſcharged and exone- 
rated of and from all debts and demands, &c. | 
whatſoever by him due, or owing to any perſon 11 
or perſons, bodies politic, &c. whatfoever. | Altho? Þ! 
the perſon of the priſoner is here mentioned only i 


to be diſcharged from the preſent debts, it ſeems)! 
„ reaſonable, and may be uſeful, that there ſnould 
be made a diſtinction and arrangement of what 
parts of the future eſtate ſhould become liable; 
and that. the , Courts ſhould in a ſummary wayell 
from time to time, at the inſtance of the aſſignees, 
on behalf of the Creditors, iſſue warrants, ad 
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Tuna if 1 priſoner's diſcharge ſhall be op⸗ 
4 poſed by the Plaintiff, Creditor, or Creditors, 
Kc. and it ſhall thereupon appear by affidavits, 
or other evidence, to the ſatisfaction of the Si | 
that the debt or demand for which the Priſoner i 10 j 
confined,or any other debt ordemand to the amoung | 


mr 


x 


of (ren) pounds by him due, owing, or eontracted 
to any other Creditor, was or were contracted „ | 


3 
1X 
9 


; incurred by, or by means of any falſe practice, falſe } 
5 token, or other falſnood; or by or throꝰ the miſs | 
| repreſentation. of any facts or circumſtances 504 
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ranced by hack priſoner to obtain credit, or effect 
the contract of ſuch debt or demand; or by, or 
| thro* any manner of Fraud, Deceit, Contrivance, 
or Impoſition, or other diſhoneſt practice; or 
that the' priſoner, by, or thro” any of the ways or 
means aforeſaid, hath obtained of the Plaintiff, 
. Creditor, or Creditors, or any other perſon or per- 
ſons who ſhall oppoſe his diſcharge, any goods, 
chattels, wares, or merchandizes, money, bill, 
bond, note, deed, writing, or other ſecurities for 
money, or any note, receipt, or order in writing, | 
for the delivery of goods, money, or writings,” or 
any writing purporting ſo to be; or if it ſhall, in 
manner aforeſaid, appear to the ſatisfaction of the 
Court, that the debt or debts contracted by and 
due from the priſoner, do amount to a larger ſum 
of money in the whole than he was able or could 
be expected to pay and ſatisfy, according to the 
amount of his income or property, or the ordinary 
* courſe of his dealings or buſineſs ; or that the 
| priſoner, at or after the contracting or incurring 8 
ſuch debts or demands, hath waſted or miſappli- 
ed bis or his Creditors property or ſubſtance, 
rome to his poſſeſſion or commiſſion, or in any other 
manner otherwiſe than in a regular and proper 


| courſe of trade and dealing; or that he hath aſſign- 
44, diſpoſed of, or conveyed away any fuch ſyb- 


775 7 
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ſtance or - property fraudulently, ſecretly, wrodg- 


fully, deceitfully, or otherwiſe than for a full 


and fair conſideration, really, and Bona fide, paid, 


and for the expenditure whereof he ſhall then and ll! 
there account to the ſatisfaction of the Court; or 
that he hath profuſely or extra vagantly uſed, ſpent, ll} 
or conſumed the fame, or any part thereof; or | 


lent, applied, or beſtowed the ſame, or any part there- 


of, to any perſon or perſons, unleſs upon ſecurity, 
or farther, or otherwiſe, than what the Court ſhall 


deem reaſonable and juſt; or that the priſoner 
| hath, within the ſpace of (twelve) months pre- 
ceding, frequented common or known gaming 
houſes ; or within the like ſpace of time hath loſt 
at any one fitting, or by gaming or dealing in 


any Lottery or Lotteries, the ſum of pounds, 
or hath followed any other looſe or | diffolute- 
courſe of life; or that the debt or demand of the 


Plaintiff, or any other perſon or perſons ſo. oppo- 


fing the Priſoner i is for money by fuch Priſoner re- 


ceived as an Attorney. Clerk, Servant, Agent, 
Bailiff, Receiver, or Steward, and embezzled or 


unaccounted for to their reſpective employers; or 


if ſuch Priſoner ſhall, on his examination before 
the Court, or in his ſchedule by him ſworn to as. 
aforeſaid, be guilty of any wilful falſhood, miſ- 


repreſentation, or concealment of. or cancerning his 
eſtate 
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babes, or- enen hat the Court ſhall and may, 
for all or any of the cauſes, matters and things 
aforeſaid ſo proved, and appearing to their fa- a 
tisfaction as afoteſaid, remand, and by order com- 
mit the Priſoner to the priſon from whence he 
came, or to any county gaol, at their diſcretion, 
for any length of time not excerding years; 

and that the Priſoner ſo remanded, ſhall remain 

during all that time in actual cuſtody without ball 
| or mainprize ; and ſhall not be diſcharged, ſuper- 
ſeded, or ſuperſedeable in the action or actions 
charged againſt him for want of proceedings; nor 
entitled to ſue or petition for, or receive his dif . 
charge, or for any allowance from the Plaintiff | 
or Plaintiffs under any Act of Parliament for that 
purpoſe ' made; any law, ſtatute,” rule of Court, 
or 1 8 to the _— y DR OP . | 


-Trar if ner ſhall bis m Sus under 
eution for damages, or coſts in any action of 
treſpaſs, aſſault, falſe impriſonment, ſlander, * 
ver, or other tort, not conſiſting in contract, ( | 
for any debt or demand due to the Crown =) or 
upon penal ſtatute, or upon attachment for con · 
tempt 11565 e of money, coſts, &c. or 


* Qeære of theſe? ? as it may be ſuppoſed that the grace of _ 
we ON rown will et when SINE WT 
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upon proceſs concerning proceedings i in the Eccle- 


fiaſtical Coutt, and his diſcharge ſhall be oppoſed 


by affidavit of the Plaintiff, or party, injured of the 
facts and circumſtances of the caſe, =nd the Coutt 
upon hearing the whole matter ſhall ſee it jult to 
continue the Priſoner's confinement, that they mall 


and may remand, and by order commit him to 


the priſon from whence he came, or elſewhere at 
their diſcretion, for any length of time not exceed- 
ing years; during which time, unleſs he 
ſhall ſooner pay the damages, &c. he ſhall remain 
in cuſtody without bail or mainprize, &c. &c. &c. 
And, if neceſſary, the Court ſhall alſo require [the 
Priſoner to enter into . itable recognizance for h 
good behaviour. 


Ir any perſon who now is or hereafter may be 
arreſted, and in priſon for any debt, damages, &c. 
for the ſpace of days (the time being 
ſufficient for the Priſoner to ſettle or bail the 


action)—fhall not during that time deliver or cauſe | 


to be delivered to his Plaintiff, or the perſon at 
whoſe ſuit, &c. a ſchedule of his eſtate, &c. with 
ſuch notice, &c. and alſo a duplicate to the gaoler, 
and publiſh ſuch notice in the Gazette, and apply 
for his diſcharge under this Act and the Plaintiff 
or other perſon at whoſe ſuit, &c. or any other 
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Creditor ſhall deſire that the eſtate, &c. of the 
Priſoner be made liable to and ſeized for payment 
of his debts that the Plaintiff, Creditor, Kc. ſhall 
and may after the expiration of the ſaid days 
give notice in writing to the Priſoner, that he in- 
tends at a certain day, and not leſs than (zen) days 
from the ſervice thereof, to apply to the Court (if 
within Term time) or to a Judge at Chambers (in 

vacation) for a warrant, rule, or order, to ſeize and 
recover the eſtate and effects of the Priſoner for the 
uſe of his Creditors. And if the Plaintiff or other 

Creditor, &c. ſo apply ing, ſhall by affidavit, or other 

| ſ ufficient evidence to the ſatisfaction of the Court or 

Judge, ſupport his debt or demand; and if it ſhall 

appear that the Priſoner hath been in priſon for 

the {aid ſpace oß days, and hath not delivered 

ſuch ſchedule, notice, and duplicate, &c. &c. 

the Court or Judge ſhall iſſue ſuch order or war⸗ 

rant directed to the Sheriff, and ſuch other perſon 
as the Court ſhall appoint to ſeize the property, 

Kc. —the Sheriff, &c. to execute the warrant, &c. 
and make a ſchedule of the effects by way of re- 

turn and the property to be ſeized by virtue of 

the order or warrant, to be inveſted in and deliver- 
ed to the perſon to be appointed by the Court, 
in truſt for all the C reditors, who ſhall account to 
the Aſſign:es, when choſen, or Creditors. 

. 1 That 


ts 1 


That the Court or Judge ſhall by the ſaid order 


direct the Priſoner to make and deliver to the ſaid 


perſon to be appointed by the Court, a ſchedule of 


his property within days aſter notice thereof, 


' Traar if the Priſoner on notice of the {aid or- 


4 or warrant hall refuſe or negle& to make a 


Z ſchedule, and cauſe the ſame to be delivered to the 

Creditor, or other perſon at whoſe ſuit, &c. and 
a duplicate to the gaoler, and publiſh notice in the 
Gazette, as before required of other Priſoners ſeek- 
ing their diſcharge under this AR, he ſhall remain 
a Priſoner until he ſhall comply therewith with- 
out bail or mainprize, and not be- ſuperſeded, 
&c. &c. &c. And if he ſhall comply, on ſeeking his 


diſcharge, he ſball be liable to be oppoſed, re- 


manded, &c. &c. cee. for Wo cauſes aforeſaid. 


Tnar every perſon who mall once have been 
diſcharged under this Act, and ſhall afterwards 


be impriſoned for any debt, &c. and ſeek the be- 
nefit of this Act, and ſhall be thereupon oppoſed 


for any of the cauſes aforeſaid, to the ſatisfaction 
of the Court; he ſhall be remanded into cuſtody 
for the ſpace of ) years at the leaſt—and not 
be ſuperſeded, &c, &c. &c. And if he ſhall be 

a third time impriſoned, &c. &c. &c. and re- 


manded, Ke. it ſhal] be at the diſcretion of the 


H Courts 
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Een but not leſs than ( three) nor more than 
(five) years. 


Tnar all and every perſon or perſons who hall 
neglect to apply for their diſcharge within the 
time, and by the ways and means before ap- 
pointed, and the Plaintiff or Creditor ſhall not 
think propemto apply for ſuch order to ſeize his 
eſtate as aforeſaid; they ſhall remain in actual 
cuſtody until they do comply, or ſatisfy the debts 
or demands charged againſt them. And it ſhall 
not be n<ceſſary to declare, or take any other pro- 
ceedings in the actions with which they are char- 
ged ; and that they ſhall not be ſuperſeded for 
want of ſuch proceedings, And that ſuch pri- 
ſoner ſhall not be intitled to apply for his diſ- 
charge, or weekly allowance from the Plaintiff, 
under any other Act, &c. 


Tua every perſon who ſhall remain in cuſtody 


for debt for the ſaid ſpace of ( ) days, be 


deemed inſolvent. And that all and every the 


eſlate, money in the funds, rents, annuities, ſecu- 


rities, outſtanding debts and effects whatſuever in 
poſſeſſion, reverfion, remainder, or expectancy, of 
every perſon who hath been or ſhall fo remain in 
priſon for debt, &c. for the faid ſpace of ( ) 
days, (except bedding, tools, and apparel, not ex- 
ceeding 201.) ſhall become forteited to the uſe of his 


Greditors, from the firſt arreſt or impriſonment, 
whether he ſhall ppl for his diſcharge under this 
Act 


5 42 not; and be inveſted | in and be ſued for by 


ORE 


the perſon to be nominated by the Court (as Cu- 
rator of Infolvents Eſtates) or the Aſſignees to be 
choſen by the Creditors /except as after mention- 
ed). And that every ſale, or other diſpoſition 
thereof afterwards, excep: tor the neceſſary main- 


tenance of himſelf and family, not exceeding 


(40s.) per month, be abſolutely void to all in- 
tents and purpoſes. And alſo all and every aſ- 


ſignment, ſale, diſpoſition, or conveyance, at any 


other time made by the Priſoner falſely, fraudu- 
lently, wrongfully, ſecretly, or deceitfully, with 
a view to deceive or defraud his Creditors, or any 
of them, or which ſhall be for the uſe, or in truſt 
for himſelf or family; or wherein he or they, or 


any perſcn in truſt for him or them, ſhall or | 


may have any eſtate, intereſt, or benefit, in poſ- 
ſeſſion, reverſion, remainder, or expectancy, ſhall 
be abſolutely void; and the intereſt or property 
therein com: prized, ſhall become veſted in the. 


truſt for the benefit of all his Creditors, from and 
immediately aiter the Priſoner' s fix ſt arreſt and 
impriſonment. 


Provepen, That if any perſon ſhall have neglect- | 


ed to ſeek his diſcharge, under this Act, within 


the time and in the manner before preſcribed, and 
neither the Plaintiff nor any other Creditor ſhall, 


4 
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as aforeſaid, have obtained ſuch order or warrant 
as before mentioned, for ſeizure and recovery of 
the Priſoner's eſtate, &c. and no Aſſignees of his 
eſtate or effects ſhall have been elected or choſen, 
and he ſhall afterwards fatisfy all the debts or de- 
mands with which he ſhall be charged in cuſtody ; ; 
and the Plaintiff, or other perſon at whoſe ſuit, 
| &c. ſhall by a writing under his hand, atteſted by 
| his Attorney, acknowledge ſuch ſatisfaction; - that 
a Judge at Chambers ſhall and may make an order 
directed to the Keeper for the Priſoner's diſcharge, 
and a duplicate thereof to be delivered to the 

Priſoner; which order ſhall acquit, releaſe, and 
exempt the Priſoner and his eſtate from all the 
conſequences of the Inſolvency herein before de- 
clared againſt him, or which he might have 1 incur- 
red by virtue of this Act. 


bore. 1 That no perſon or perſons 
who ſhall be impriſoned for or on account of any 
monies by them received, as Truſtees or Guardi- 
ans of or for any Orphans, Children, Fe emes Co- 
vert, or other perſons, not ſui juris, and not ac- 
counted for and applied according to the purpo- 
ſes for which the ſame was or were received, ſhalt 
have or receive any benefit, or be entitled to his 
or their diſcharge under this Act; but that ne- 


T \ the eſtate and FOE of ſuch Truf. 
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tees or Guardians ſhell be forfeited, and liable to 
be ſeized and applied for the benefit of ſuch Or- 
Phans, Children, Femes Covert, or other perſons, 
not ſu Juris, injured * ſuch Truſſees or Guar- 


dians. 


Ir the Priſoner in his ſchedule, delivered and 
ſworn to in court, ſhall be guilty of any conceal. 
ment of his eſtate or efſects, over and beſides 
bedding, working tools, and apparel, not ex- 
ceeding the value of 201, he ſhall be guilty of Fe- 
lony without benefit of Clergy. [And it would 
be right to hold out a reward by advertiſement 

"" the TP of property e 


Taz Prifoner;; when diſcharged, to be at all 
times aſſiſting to the Curator and Aſſignees, being 


paid reaſonable £XPences, and to be a competent 
vine. 


[The preceding PROPOSITIONS 
are but outlines ſo far as they go; and will 
want applying to various incidents. Other 

Propoſitions and Regulations will likewiſe 


be neceſſary concerning the management of 
the Prifoner's eſtate; and tho? it be right that 


ran hold chl deren Ag. 


8 if chey chink proper, for his purpoſe, yet 
in many caſes, when the property is ſmall, 
the Officer of the Court (or Curator, as 

here called) would do the buſineſs equally 
ſatisfactorily and conveniently; for which 


ſuitable proviſions ſhould be made,—there 
will alſo be matters of a conſequential nature 
to be provided for, if cheſe HOODE 0 ſhould 


adopted. * 


R EC] T E—Whereas it hath frequently 
happened that evil-minded perſons have arreſted, 
or cauſed to be arreſted others _ meſne 
procels, for large ſums of money, for wh hich the 
perſons ſo arreſted have not been able to procure 
or put in ſpecial bail, altho” the actions upon 
which ſuch arreſts have been made, have not had 
a lawful or ſufficient foundation to the great 
injury of the perſons who have been ſo arreſted : 
For prevention of which practice for the future, 
be it ENACTED, &c. That if at any time hereafter 
any perſon or perſons, is, are, ſhall, or may be 
arreſted by virtue of any writ or proceis iſſuing, 
&c. for or upon any debt or demand, or other caute 
of action, for which bail ought to be taken, and 
ſuch pretended cauſc of action ſhall be falſe, ground- a 
leſs, or malicious; every ſuch perſon ſnail and 
1 | 8 may, 


— —— HEADS OTIS Ho 46% ARA ARR Pani — es" eo 4 
. _ * - "oy 1 — 


9 


if 
may, as ſoon after ſuch arreſt as conveniently may 
be, on notice to be given to the Attorney concern- | 
ed in iſſuing ſuch writ, apply to the Court : 
| where the cauſe ſhall be (if in the ſuperior Courts, | | 
to the Court itſelf, in Term time, or to a Judge | 
at Chambers in vacation ;—and if in the inferior : 


pearance to the And if upon hearin g ol 
parties“, their Counſel or Attornies, or in caſe the 
Attorney or Agent for the Plaintiff ſhall neglect | 
to appear; then, on hearing the Defendant, his 

Counſel, or Attorney, it ſhall appear that the cauſe | 

or pretended cauſe of action of the Plaintiff l 
againſt the Defendant, and on which he was ſo lf 
| arreſted, was unlayful, falfe, groundleſs, malici- 1 

ous, or inſufficient to warrant ſuch arreſt, the I 


Court or Judge ſhall and may, in every ſuch caſe, | il 
: order the Defendant to be forthwith diſcharged 
from ſuch arreſt, on entering a common appears ls 
ance to ſuch aQtion. | 3 | [ 
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